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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, )

Plaintiff, ;
V. ; Case No. 05-cv-329-GKF(SAJ)
TYSON FOODS, INC,, et al., ;

Defendants. ;

STATE OF OKLAHOMA'S REPLY IN FURTHER SUPPORT OF ITS
MOTION TO COMPEL DEFENDANT SIMMONS FOODS,
INC. TO DISCLOSE JOINT DEFENSE AGREEMENT

Plaintiff, the State of Oklahoma, ex rel. W.A. Drew Edmondson, in his capacity as
Attorney General of the State of Oklahoma and Oklahoma Secretary of the Environment C.
Miles Tolbert, in his capacity as the Trustee for Natural Resources for the State of Oklahoma
("the State"), respectfully submits this reply in further support of its motion for an order
compelling Defendant Simmons Foods, Inc. to disclose any joint defense agreement which it
contends is applicable to its claims of privilege in this litigation. [DKT #1232]

1. In what appears to be an effort to divert the Court's attention from the real issue
raised by the State's motion, Defendant Simmons Foods, Inc. ("Simmons") spends a considerable
portion of its brief responding to an argument the State never made: namely, that the so-called

joint defense privilege is not a recognized doctrine. The State has not challenged the existence

or vitality of this doctrine.!

! The State referred to the joint defense privilege as a so-called privilege because it

is not really a privilege, but rather is a doctrine providing an exception to the rule that disclosure
of a privileged communication to a third party waives the privilege. See, e.g., In re CFS-Related
Securities Fraud Litigation, 223 FR.D. 631, 634 (N.D. Okla. 2004) ("[T]he joint defense
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2. Rather, the State has argued that it is entitled to information from Defendant

Simmons that will enable it to assess the applicability of the joint defense privilege being
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claimed by Defendant Simmons on its privilege log, as is its right under Fed. R. Civ. P. 26(b)(5).

Specifically, nowhere in Defendant Simmons' privilege log is there any evidence provided which

details or substantiates, inter alia, the existence of a joint defense agreement in this litigation, the

parties to it, the date of its origin, and its scope of coverage. Therefore, the State has requested

that Defendant Simmons disclose to the State a copy of the applicable joint defense agreement.

Information contained within this agreement will better enable the State to assess the
applicability of the privileges and protections being claimed by Defendant Simmons.

3. In fact, when pressed on the issue of the joint defense agreement, contrary to

Defendant Simmons' suggestion in its response, see p. 16, counsel for Defendant Simmons did

not in correspondence "ma[ke] clear the basis of the [joint defense] privilege claims." See State's

Motion, Exs. 3 & 4. Rather, Defendant Simmons merely stated that it did not believe the joint

defense agreement was relevant, and stated its position that the joint defense agreement itself

was privileged. See State's Motion, Ex. 4.

4. Notably, nowhere in its response does Defendant Simmons explain why

disclosure of the joint defense agreement itself would reveal communications protected by the

attorney-client privilege or work product doctrine. "A party resisting discovery based on a claim

of privilege has the burden of establishing that the privilege applies." Carbajal v. Lincoln

Benefit Life Company, 2007 WL 1964073, *3 (D. Colo. July 2, 2007), citing Peat, Marwick,

Mitchell & Co. v. West, 748 F.2d 540, 542 (10th Cir. 1984).

doctrine provides only that the privilege is not automatically waived in the case of joint
consultations or exchanges of information") (citation omitted).
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5. Admittedly, both sides have cited cases supporting their respective positions as to

whether a joint defense agreement can itself be privileged or not. The State submits, however,

that its cases are the better reasoned. In fact, United States v. Hsia, 81 F.Supp.2d 7, 11 fn. 3

(D.D.C. 2000), cited by the State, appropriately criticized two of the primary cases relied upon

by Defendant Simmons -- A.I. Credit Corp. and Bicoastal Corp. -- for their lack of "any
analysis" and concluded that "[t]hese decisions do not convince this Court that either the
existence or the terms of a JDA are privileged."

6. Simply put, the State is entitled to know details about the existence of a joint

defense agreement in this litigation, the parties to it, the date of its origin, and its scope of

coverage in order to evaluate Defendant Simmons' joint defense privilege claims. The affidavit

provided by counsel for Simmons does not, for example, state with specificity the names of the

parties to the joint defense agreement and state whether it is limited to the defendants named in

this action. Nor does it state specifically when the joint defense began. Not does it state whether

the joint defense pertains to all matters in this case or just select matters. These are key pieces of

information needed to evaluate the applicability of the joint defense privileges being claimed.

Accordingly, the joint defense agreement should be produced so the State may discern these

details and properly assess the applicability of the joint defense privilege being claimed.

WHEREFORE, this Court should enter an order compelling Defendant Simmons Foods,

Inc. to disclose any joint defense agreement which it contends is applicable to its claims of
privilege in this litigation.

Respectfully Submitted,

W.A. Drew Edmondson OBA # 2628
Attorney General

Kelly H. Burch OBA #17067

J. Trevor Hammons OBA #20234
Tina Lynn Izadi OBA #17978
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Assistant Attorneys General
State of Oklahoma

313 N.E. 21 St.

Oklahoma City, OK 73105
(405) 521-3921

/s/ M. David Riggs

M. David Riggs OBA #7583

Joseph P. Lennart OBA #5371

Richard T. Garren OBA #3253

Douglas A. Wilson OBA #13128

Sharon K. Weaver OBA #19010

Robert A. Nance OBA #6581

D. Sharon Gentry OBA #15641

Riggs, Abney, Neal, Turpen,
Orbison & Lewis

502 West Sixth Street

Tulsa, OK 74119

(918) 587-3161

James Randall Miller, OBA #6214
Louis Werner Bullock, OBA #1305
Miller Keffer & Bullock

222 S. Kenosha

Tulsa, OK 74120-2421

(918) 743-4460

David P. Page, OBA #6852
Bell Legal Group

222 S. Kenosha

Tulsa, OK 74120

(918) 398-6800

Frederick C. Baker
(admitted pro hac vice)
Lee M. Heath

(admitted pro hac vice)
Elizabeth C. Ward
(admitted pro hac vice)
Elizabeth Claire Xidis
(admitted pro hac vice)
Motley Rice, LLC

28 Bridgeside Boulevard
Mount Pleasant, SC 29465
(843) 216-9280
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William H. Narwold
(admitted pro hac vice)
Ingrid L. Moll

(admitted pro hac vice)
Motley Rice, LLC

20 Church Street, 17" Floor
Hartford, CT 06103

(860) 882-1676

Jonathan D. Orent
(admitted pro hac vice)
Michael G. Rousseau
(admitted pro hac vice)
Fidelma L. Fitzpatrick
Motley Rice, LLC

321 South Main Street
Providence, RI 02940
(401) 457-7700

Attorneys for the State of Oklahoma

CERTIFICATE OF SERVICE

I hereby certify that on this 6th day of September, 2007, I electronically transmitted the
above and foregoing pleading to the Clerk of the Court using the ECF System for filing and a
transmittal of a Notice of Electronic Filing to the following ECF registrants:

Frederick C Baker  fbaker@motleyrice.com, mcarr@motleyrice.com;
fhmorgan@motleyrice.com

Michael R. Bond  michael.bond@kutakrock.com, amy.smith@kutakrock.com
Vicki Bronson  vbronson@cwlaw.com, Iphillips@cwlaw.com
Paula M Buchwald pbuchwald@ryanwhaley.com

Louis Werner Bullock LBULLOCK@MKBLAW.NET, NHODGE@MKBLAW.NET;
BDEJONG@MKBLAW.NET

Gary S Chilton  gchilton@hcdattorneys.com
Robin S Conrad  rconrad@uschamber.com

W A Drew Edmondson  fc_docket@oag.state.ok.us, drew_edmondson@oag.state.ok.us;
suzy_thrash@oag.state.ok.us.

Delmar R Ehrich  dehrich@faegre.com, etriplett@faegre.com; ; gsperrazza@faegre.com

John R Elrod  jelrod@cwlaw.com, vmorgan@cwlaw.com
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Fidelma L. Fitzpatrick ffitzpatrick@motleyrice.com

Bruce Wayne Freeman bfreeman@cwlaw.com, Iclark@cwlaw.com

D. Richard Funk rfunk@cwlaw.com

Richard T Garren rgarren@riggsabney.com, dellis@riggsabney.com

Dorothy Sharon Gentry  sgentry@riggsabney.com, jzielinski@riggsabney.com

Robert W George  robert.george@kutakrock.com, sue.arens@kutakrock.com;
amy.smith@kutakrock.com

James Martin Graves jgraves@bassettlawfirm.com
Tgrever@lathropgage.com
Jennifer Stockton Griffin  jgriffin@lathropgage.com

John Trevor Hammons thammons@oag.state.ok.us, Trevor_Hammons@oag.state.ok.us; Jean!
_Burnett@oag.state.ok.us

Lee M Heath !  lheath@motleyrice.com

Theresa Noble Hill  thillcourts@rhodesokla.com, mnave@rhodesokla.com
Philip D Hixon phixon@mcdaniel-lawfirm.com

Mark D Hopson mhopson@sidley.com, joraker@sidley.com

Kelly S Hunter Burch  fc.docket@oag.state.ok.us, kelly burch@oag.state.ok.us;
jean_burnett@oag.state.ok.us

Tina Lynn Izadi; tina_izadi@oag.state.ok.us

Stephen L Jantzen sjantzen@ryanwhaley.com, mantene@ryanwhaley.com;
loelke@ryanwhaley.com

Bruce Jones  bjones@faegre.com, dybarra@faegre.com; jintermill@faegre.com;
cdolan@faegre.com

Jay Thomas Jorgensen jjorgensen@sidley.com

Raymond Thomas Lay  rtl@kiralaw.com, dianna@kiralaw.com

Krisann C. Kleibacker Lee; kklee@faegre.com

Nicole Marie Longwell ~ Nlongwell@@mcdaniel-lawfirm.com

Archer Scott McDaniel —smcdaniel@mcdaniel-lawfirm.com

Thomas James McGeady tjmcgeady@loganlowry.com

James Randall Miller  rmiller@mkblaw.net, smilata@mkblaw.net; clagrone@mkblaw.net

Charles Livingston Moulton  Charles.Moulton@arkansasag.gov,
Kendra.Jonesé@arkansasag.gov
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Indrid Moll; imoll@motleyrice.com

Robert Allen Nance rance@riggsabney.com, jzielinski@riggsabney.com
William H Narwold  bnarwold@motleyrice.com

Jonathan Orent ; jorent@motleyrice.com

George W Owens  gwo@owenslawfirmpc.com, ka@owenslaw firmpc.com
David Phillip Page  dpage@edbelllaw.com, smilata@edbelllaw.com

Robert Paul Redemann  rredemann@pmrlaw.net, scouch@pmrlaw.net

Melvin David Riggs  driggs@riggsabney.com, pmurta@riggsabney.com
Randall Eugene Rose ! rer@owenslawfirmpc.com, ka@owenslawfirmpc.com
Michael Rousseau ; mrousseau@motleyrice.com

Robert E Sanders  rsanders@youngwilliams.com,

David Charles Senger ~ dsenger@pmrlaw.net, scouch@pmrlaw.net; ntorres@pmrlaw.net
Paul E Thompson , Jr  pthompson@bassettlawfirm.com

Colin Hampton Tucker  chtucker@rhodesokla.com, scottom@rhodesokla.com
John H Tucker jtuckercourts@rhodesokla.com, Iwhite@rhodesokla.com
Elizabeth C Ward Iward@motleyrice.com

Sharon K Weaver sweaver@riggsabney.com, Ipearson@riggsabney.com
Timothy K Webster  twebster@sidley.com, jwedeking@sidley.com

Gary V Weeks !

Terry Wayen West  terry@thewestlawfirm.com,

Edwin Stephen Williams  steve.williams@youngwilliams.com

Douglas Allen Wilson Doug_Wilson@riggsabney.com, pmurta@riggsabney.com
P Joshua Wisley ; jwisley@cwlaw.com, jknight@cwlaw.com

Elizabeth Claire Xidis cxidis@motleyrice.com

Lawrence W Zeringue lzeringue@pmrlaw.net, scouch@pmrlaw.net

Also on this 6th day of September, 2007 I mailed a copy of the above and foregoing
pleading to:
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David Gregory Brown
Lathrop & Gage, LC

314 E. High St.

Jefferson City, MO 65101

Thomas C Green

Sidley Austin Brown & Wood LLP
1501 KSTNW

WASHINGTON, DC 20005

Cary Silverman

Victor E Schwartz

Shook Hardy & Bacon LLP (Washington DC)
600 14TH ST NW STE 800
WASHINGTON, DC 20005-2004

C Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 NORTH CLASSEN
OKLAHOMA CITY, OK 73118

/s/ M. David Riggs
M. David Riggs




